WHO JUDGES THE JUDGE? 

Reason before the tribunal of reason; a political metaphor
Gonçal MAYOS*
“The critique of pure reason can be regarded as the true tribunal for all their litigations, since it does not become involved in this litigation, in its immediate application to objects, but has been appointed to determine and judge the rights of reason  in general, in accordance with the principles of its first institution.

Without this critique, reason is -as it were-  in the state of nature and can only validate and secure its assertions and aims through war. The critique, on the contrary, which reaches all verdicts through the fundamental rules of its own constitution, the recognition of which can be questioned by no-one, offers us the peace of a legal state, in which our litigations have to be guided solely as a [legal) process. In the former state, the end of dispute is a victory, celebrated by both sides and followed – in most instances – by only an uncertain peace, instituted by the authority that interposes itself; in the latter [state], [it is] the sentence that must secure eternal peace, because it strikes at the root of the litigations. The endless litigations of a merely dogmatic reason must also finally seek peace in some critique of this same reason and in a legislation based upon it.”

 KANT, Critique of Pure Reason. A 751s – B 779s.

“Who watches the watchmen?” 

JUVENAL

The Transcendence of Reason or Logical Circularity 

The decisive question for Kant, and for all consequent rationalism, aware of its own intrinsic limitations, is how to establish reason as the supreme tribunal. This would imply both that reason is the most just of tribunals and that it can be judged universally, representing the supreme power before which one can appeal. Interestingly, these requirements create a challenge and paradox – also “supreme” – with which they will subsequently be at odds: if reason is to be a just, universal and unappealable tribunal, it must also be subject to and capable of being judged by this same power. Indeed it would be most unjust that only the tribunal of reason – with no exceptions – was not subject to the same rule as others and that, as a result, reason could be placed outside the legal system. If reason need not appear before the tribunal of reason, neither can it be universal, since there would be one power – reason itself – that lay beyond its reach. Reason can be considered the highest, unappealable tribunal, but then the absolute rationality of the basis, right or criterion according to which this unappealable tribunal makes its judgements is called into question (if this cannot be judged, how can we make certain that it is guided by reason, and not by other factors, and who indeed can be certain of this?). We would, then, be talking about a tribunal that pre-exists and stands outside the justice it claims to administer and defend; a tribunal above all laws and obligations. Consequently, for all coherent and conscious rationalism – as is that of Kant – the demands of justice, universality and supremacy require the tribunal of reason to encompass and unavoidably (soon to be “especially”)
 be able to judge reason itself. 

It is clear that this argument conceals a logical circle, one that cannot be avoided, and which brings us to a difficult issue: Who watches the watchmen? Who judges the last judge? On what basis is legitimacy in fact legitimate? In a significant parallel with a large part of Modernist thought, Kant’s approach to these questions is to call for a legal order whose legitimacy is founded upon the inherent rejection of any form of heteronomy; in other words, the ability to prevent anything that is not subject to its own laws (anything a-legal), particularly if it is their last foundation. The legitimacy of the legal order is, then, to be based on pure rational autonomy – reason that legislates itself with absolute autonomy, assuming all the consequences. Such rational and autonomous self-legislation must function as a rule or supreme constitution and to accept this therefore means to subject all ulterior motives or interests (circumstantial, instrumental, strategic, ontic...) to the original, essential, ontological, “rational”, constitutive interest: to instate a legal order (and a tribunal that enforces it) that does not place itself above the very laws it defends (or the tribunal itself!). 

The danger of absolute ethical autonomy
This is a question that has proved dangerous when applied to politics, but which forms an integral part of ethical considerations. Kant shared this view and it can be clearly identified in his theory of the Categorical Imperative, even though in its more paradigmatic form this is more often attributed to Fichte. We must not forget, though, that in this respect, Fichte declared himself a staunch follower of Kant, although he reinstated the importance of radically self-legislating ethics as the supreme principal for anyone (philosopher or not) who considers himself to be an “idealist” and not merely a “realist”; in other words, a genuinely free subject, and not a mere subordinate object or slave. To be a truly free subject (in another sense, to be sovereign) is for Fichte – and for many Modernist thinkers – to self-legislate with full autonomy. This in turn means to establish oneself as the foundation of all laws and, as a result, external to those laws that form the basis of self-legislation. The paradox is clear, but also the conclusion: freedom and subjectivisation, understood as the absolute freedom for self-legislation, lie beyond – anterior and not determined by – those concrete laws that one might have applied according to such self-legislation. 

Thus far, we are dealing with an issue that cannot be ignored in any ethic that stems from – and is based upon – the principle of autonomy, since otherwise there could be no true moral responsibility. Only those who are truly autonomous, and only by virtue of this quality, can be ethically involved in taking responsibility for their actions. Kant aimed to strike a balance between the danger of subjectivism derived from an ethic of autonomy and the notion personal responsibility, permanently binding his proposal to a shared transcendental rationality. Certainly, rationality – in the extent to which it can be shared and universalised
 – could be a point of equilibrium, preventing the uncontrolled subjectivisation that can erupt from the radical claim of absolute ethical autonomy.
 It is precisely in the search for this complex equilibrium that we must situate the Kantian position, although we share the view of Isaiah Berlin that in some respects the Kantian thesis of autonomy opens the way for the “subjectivist", even “voluntarist”
 origins of some later idealists and romantics.
 Autonomy and subjectivisation, particularly in their desire to become absolute, threaten – when they become the condition of possibility of an ethic – to corrode any value that is intended to be collective and universal. If the idea of an ethically supreme, universal, last tribunal (at least in its formal aspects)
 only became truly problematic after Kant’s death, in politics the problems and dangers of such a supposition had become clear long before. 

Political sovereignty: who is the true autonomous subject?
In politics, the issue of sovereignty had already been raised in the 16th and 17th Centuries as the question of which individual (or individuals, as Hobbes cautiously suggested) represents the highest form of power and State government. In other words, who is the true autonomous subject before the coercive mechanisms and power that make up the State, or the state sovereignty?
 Within the parameters set out by Hobbes, this means that once the civil state is in place, the sovereign (whether this be an individual, an assembly...) is not subject to the laws then passed. The sovereign, from the very moment of the construction of the civil state, is the only real political subject. Furthermore, the laws that necessarily emanate either directly or indirectly from the sovereign – according to Hobbes – are in reality only applicable to the citizens, and cannot be imposed on the sovereign. With the Leviathan, autonomy and the freedom of citizens die away, now that the new “sovereign” transcends the laws and is beyond all judgement – even by those laws passed by his own hand.

Rousseau skilfully attempted to find a way around the terrible consequences of the Hobbesian position (an endeavour as dangerous as it is impossible). His proposal was to identify the truth of individual will with the truth of “general will”
 but he was unable to free himself from the dilemma and logic posed by Hobbes, despite the fact that in some respects he certainly made political autonomy universalizable. Effectively, if one accepts the link between individual and “general” will, all heteronomy disappears and each individual can consider himself indissolubly expressed in the “general will” through an act of totally free and autonomous self-legislation. Rousseau may have thought that this overcame the demands of absolute autonomy, but in no case is there a guarantee that the “general will” would be submitted to its own laws (which would be the last and supreme tribunal: in Hobbesian terms, “the sovereign”). Logically, and at no point does Rousseau deny this, the “general will” is placed above any other authority and is not conditioned by its former acts, not even by laws that it may have passed previously. Consequently, through its intrinsic freedom and sovereignty, this “general will” can emend these laws, disrupt, change, do away with and modify them, or completely alter their focus. As a result, although “general will” as a foundation of legitimacy is born of absolute, free autonomy, the resulting legal order lacks autonomy and self-subsistence.
 

Rousseau’s approach further implies that the presiding judicial system is marked by a clear and absolute heteronymous dependency on the “general will”. It is reliant on this will at all times to justify its validity, stability, permanence, effectiveness etc... The validity of the legal order rests entirely on maintaining the commitment and active support of the free “general will”. The clearest proof of the heteronomy that separates the enacted judicial system and the enacting “general will” derives from the fact that although the latter determines the former and presides over it entirely, in no case is the reverse possible, whereby the judicial system would be in a position to determine or impose itself on the “general will” (even though it could be argued that this would in fact be the very result of exercising “general will”).

Divine omnipotence and heteronomy of the judicial system
Hobbes and Rousseau have often been denounced for their totalitarian approach to this subject. Indeed it is true that the situation of the private citizen with respect to the sovereign is one of overwhelming inferiority, submission and self-denying                self-liberation. As Hobbes claims in the Leviathan, the sovereign then appears as God on earth and the citizens become totally subjugated, incapable of limiting and not even daring to conceive or delimit the totalitarian power of the sovereign. Further still, they cannot even turn to the protection of the presiding legal system that was, paradoxically, enacted by the will (always in a certain sense “general”) of the sovereign himself since, as we have seen, the sovereign can never be determined or conditioned by this system (even though it is his!). 

The absolute “transcendence” of the true autonomous sovereign with respect to the judicial system (despite the fact that it originates from him) has a structure similar to that of a famous theological supposition that we shall recall briefly here; it radically calls into question the subsistence of the created world and even of its rational legality, based on the perception of divine omnipotence as the most important of qualities, and independent of wisdom or any other divine faculty (for example, goodness or perfection). The motive here is diaphanous, since any attempt to determine divinity is necessarily a human conceptualisation and therefore irremediably tainted by human finity and fallibility. As a result of the ontological abyss that separates creation and Creator, the finite and the infinite, the parameters or perspectives of God’s creatures are entirely inapplicable to the Creator himself. All created order (even – according to Descartes – the “eternal truths”, which include logical and mathematical truths) is then somewhat accidental, provisional or completely insubstantial because God (the only true substance), in the exercise of his absolute omnipotence, could at any moment create other, totally different, orders
. Ultimately, even being itself could not in fact not be, given that divine omnipotence, should it so desire, is free to decide not to create or indeed to annihilate all creation. 

As we have seen, some schools of Modernist thought have reflected upon the sovereign power of the State, calling for rights that are very similar, if not equivalent, to those of the more radical divine omnipotence. This brings us to the divinisation and totalitarianism of state power, since “God on earth” is regarded as omnipotent
 and transcendent, even by those who make their own decisions; he is also (scandalously) placed above even the legal order he has instated. Once more, the true subject, the Sovereign (the only person who ultimately considers and passes judgement), makes agreements with no one and is not so much as obliged to respect his own previous acts or decisions that he has passed as law. The entire legal order is ultimately reduced to little more than an inconsequential scrap of paper, (rational) legislation now acting as a “creature” unable to undertake the will of its new secular “creator” – the sovereign state power.

Conferring privilege on the judicial system through the division of powers
Is this the type of legal and – in a wider sense – rational order claimed by Kant?
 Let us remember that he insists repeatedly on the need to establish a tribunal capable of self-judgement and of submitting itself to the same laws, a truly universal tribunal capable of governing over everyone, even the sovereign or the divided powers espoused by Montesquieu: the executive, legislature and judiciary. In other words, Kant demands that those who make the laws should be prevented from violating them; that those who ultimately judge or enforce these laws should never be in a position to transcend them. Obviously he was by no means ignorant of the difficulties posed by such a challenge and the dilemma that arises. Montesquieu was also aware of these problems and – though not denying Hobbesian logic and presumably apprehensive of conclusions that could be drawn later, such as those of Rousseau – skirted the issue somewhat (for many, missing the real crux of the issue). Instead of basing his thinking within the framework of a potentially absolute autonomy or ultimate sovereignty, Montesquieu moved to discussing the exercise of sovereignty and autonomy within political parameters that “bound” them more stably to the judicial system they had produced. In a certain sense the idea was to move away from the consideration of sovereignty in terms of its absolute autonomy, in order to avoid a situation whereby the sovereign (even when considered as the “general will”) remained absolutely “transcendent” with respect to the judicial system he had created, which in turn would be characterised by a heteronymous dependence on the sovereign. This view inevitably leans towards totalitarianism since only one – the sovereign – can be free and the judicial system cannot completely guarantee the freedom of citizens; rather, it renders them mere subjects of their “transcendent” promulgator.

Montesquieu (and Kant, as we will see) adopts an ontologically less demanding approach, arguing that the solution to the problem can be found in a “division of powers”. The question of the essence of sovereignty and autonomy is replaced by a mechanism that – through the effectiveness of its pragmatic approach – should guarantee that no element of the State can transcend or circumvent the presiding legal framework, unilaterally assuming sovereignty. Montesquieu clearly wished to avoid the monarchical absolutism of the age, as well as religious claims for “divine sovereignty” and the threat of military insurrections; yet surely he was also wary of the type of popular rebellion that can break out irrespective of any type of legal framework (seen as the sole guarantee of order and justice). We believe that this view persists (more acutely, perhaps, following the experience of the Jacobean revolutionary Terror) in Kant’s complex ambivalence with regard to the act of revolution. On the one hand he admires – as a neutral observer – the impassioned populace rising up against despotism, but he also questions and fears the legitimacy of the populace in breaking the legal framework, since this destroys any guarantee of rights (even the most basic right to life itself) and represents a dangerous step towards anarchy.

From the moderate liberal perspective of Montesquieu, later taken up by Kant, sovereignty can no longer be thought of and exercised on the basis of a multilateral balance between the essential political powers of which it consists, which include the populace itself (for all that this is not openly admitted). It is the people who “in theory” ultimately hold sovereignty; what’s more – notes Kant – this is a principle based increasingly on a demand for pragmatism, and which therefore needs to be put into practice (as an ethical obligation), although when “in practice”
 it clashes with other obligations (to respect life, to not use humans as instruments, etc) not even the entire populace can use it unilaterally, by force and externally to any legal framework. Marx would surely say that although this principle is also presented as a practical ethical imperative, “in practice”
 it has ultimately been denied any real political effectiveness. It is tempting to think that this decisive liberal restriction is the inevitable correlative of having denied the Hobbesian sovereign (and the “general will” of Rousseau) its ontological unity – of having divided its powers between the executive, legislature and judiciary. It would be the result needed to ensure that no one could unilaterally raise their own, singular “sovereign” will to the level of a promulgated, public law; unilaterally defend this will considering and interpreting laws; and – finally – unilaterally exercise this will by bringing these laws into effect. In short, the practical exercise (and not the theoretical exercise, nor even the practical imperative) of its sovereignty by the populace would be questioned, through the need to prevent any        all-consuming concentration of power; a concentration that is at once “sovereign” but also unavoidably totalitarian. 

Montesquieu and a broad section of the liberal tradition consider the division of powers to be the condition of possibility of the fundamental objective: the establishment of a balance between powers, so that none of them can transcend the presiding legal order. If separated and duly balanced, none of these powers can be considered superior to the legal order that together they comprise, maintaining it through mutual vigilance. The absolute autonomy of the sovereign is therefore limited by the relative autonomy of each of the divided powers and the equilibrium that they represent. Only thus, believed Montesquieu (and Kant fully agrees), would the presiding legal framework assume the role of sovereign; only thus would it gain real substance and prevent any of its constituents from outweighing the others. It could even be hoped that this legal framework would to some extent represent and be considered by – as Rousseau demanded – all individual wills (which would include the respective divided powers and every citizen) as the embodiment of the “general will”. However, it is clear that beyond such “sentimental" or ideological determinations, the validity of the legal order depends and is based on the never-ending fluctuations in the social equilibrium. Should any one power (be it the executive, legislature or judiciary) cease to be balanced by the other two (or by the constant vigilance of the citizenry, as was the case in the democratic polis of Ancient Greece), its apparent control of the legal framework would pass back into the hands of the transcendent and heteronymous will of the newly reinstated sovereign – the Leviathan, Phoenix-like, reborn from its ashes
. 

Whether due to the pragmatic efficiency of an idea with little apparent depth, or perhaps in an attempt to escape some of the more intractable dilemmas of political philosophy, this proto-liberal solution first suggested by Montesquieu has been variously adjudged “wise”, “astute” and “naive”, according to the ideological standpoints of those that have sought to interpret it. Aware that his proposal has been analysed innumerable times on its own merits, we shall henceforth limit ourselves to connecting it to the more general problems typical of all self-critical and conscious rationalism, with which we began the article. In Kantian terms, this will lead us to consider “the critique of pure reason […] as the true tribunal for all their litigations”.

The “constitution” of the philosophical tribunal of reason
From a radical ontological perspective, it is clearly impossible to create a permanent bond between the original self-legislating action and its concrete, individual resolutions, without it ultimately restricting absolute autonomy and imposing some degree of heteronomy. Away from politics, in the cultural tradition that runs from the work of Fichte to the “will to power” of Nietzsche, this is an idea whose consequences can be identified in a number of different areas. As Kant states (putting himself at the forefront of the most strictly rationalist Enlightenment), philosophy, seen as reflection “within the bounds of mere reason”
, can neither be subject to nor tolerate in its judgements any tutelage or heteronomy. Anything other than this is explicitly denounced in What is Enlightenment? – in which it is branded “spiritual despotism”. Let us remember that Kantian rationalism (like his ethic, etc…) is courageous      enough – given the historical backdrop against which it was developed – to emphasise the need for validation by the critical judgement of reason. It does not reject “factums” (science, ethics, aesthetics...) that are effectively and intersubjectively present – as required by the “transcendental method” – but analyses and values them through the incorruptible personal exercise of the rational faculty of judgement. The condition that any argument or value can only be valid – at least in philosophical terms and in a context of the public use of reason – if it is validated by the rational faculty itself, does not suppose for Kant any type of dangerous subjectivist and idiosyncratic derivation. In fact, rationality (the transcendental subject in all its complexity and multiple configurations) forms part of the nature shared by all humans, representing the strictest and most essential criterion of humanity
 (as we have said, it is the supreme tribunal, the last essential authority for all that is human). 

Neither did Kant regard this as proof that human nature is exclusively rational, since this would seem too simple and convenient a conclusion. Rather, he famously believed that “from the crooked timber of humanity no truly straight thing can be made”. Radical evil lives within all men, so although Kant acknowledges the advances of his century, he denies that his is an age of enlightenment and that humanity can truly be considered enlightened; at the very most it is involved in a process of enlightenment, but unaware of how long this process might last. What Kant means – in outright opposition to the subsequent interpretation made by his student and critic Herder – is that philosophy restricts itself to rational judgement based on reason, of reason and as far as reason can reach. In an act of reductionism that proves exasperating for the Herderian perspective – far broader, but undoubtedly more demanding – Kant insisted on maintaining his philosophical reflections within the boundaries of (pure?) reason.

Only through this part conscious, part unconscious adoption of a position, presupposing that reason “has been appointed to determine and judge the rights of reason in general, in accordance with the principles of its first institution”
, can we avoid the logical or hermeneutic circle
 that forms an inherent part of all rationalism claiming to be all-inclusive and aware of its own existence. In other words, by accepting it as a constituent, as essential to the rational judgement according to which Kant defines philosophy, we avoid the circle that emerges from a universal rational judgement that, as such, must also judge reason itself. Only because reason and its unappealable status as the last judge (in fact, as Herder would come to argue, it is reductively the only judge) are prerequisite to any “true” philosophical judgement is Kant able to state that: “The critique of pure reason can be regarded as the true tribunal for all their litigations, since it does not become involved in this litigation, in its immediate application to objects, but has been appointed to determine and judge the rights of reason in general, in accordance with the principles of its first institution”.
 

Put simply, we are defining a supreme, universal, unappealable tribunal (to all effects we are establishing it as we might as political constitution), within a clearly defined field (as it must be, since these “constitutional” limits cannot be exceeded) that is specifically concerned with the far-reaching problem outlined at the beginning of this work: how do we instate a legal order that is not wholly dependent on a sovereign who is transcendent to it, but also ensure that this sovereign is not beyond all judgement? How do we establish a tribunal that is not above the laws it judges and which can, therefore, judge itself? In more concrete terms (although also quasi-universally for Kant, Herder and followers), how do we establish reason as the supreme, last tribunal without allowing reason itself to transcend this tribunal and become exempt from judgement, akin to a despotic and unpredictable sovereign?
Transcendental and “critical” method, towards a metaphor of the separation of powers
Kant’s transcendental method provides us with the solution. The Critique of Pure Reason (later extended with the Critique of Practical Reason and the Critique of the Faculty of Judgement) judges reason’s very aspiration to become the supreme and universal tribunal. In other words, it “criticises” the rights and obligations brought by a “constitution” such as the tribunal of reason. From its agreement with the meaning of the Greek krinein,
 “criticise” is the judgement of the value, quality and defects of any particular thing. If applied to reason, it means: to investigate, analyse, discriminate, determine and evaluate the workings of reason as a tribunal. In this transcendental way, it determines “the rights of reason in general, in accordance with the principles of its first institution”, without pursuing the merely empirical aspect “in its immediate application to objects”.

However, the main challenge facing the self-judgement that is the critique of pure reason (since it focuses on its rights – pure and a priori, de jure and not de facto – as a philosophical tribunal) is to prevent reason from threatening to “transcend” all judgement and legality, even that which it has created. This does not only mean to prevent the dogmatic use of reason, the illusion of an intellectual intuition, “material”
 or “psychological”
 idealism, the use of speculative principles in theoretical reason or the dialectical influences of pure reason
; it also means to distinguish and separate the constitutional powers of reason so that they do not interfere with or devalue one another by becoming entangled. It also means – and this is the focus of our interest here – preventing reason from becoming an absolute sovereign that transcends its own legal order and indeed its own nature; a sovereign that is, as a result, above its own “constitution”. 

The metaphorical connection we have established with the division of powers suggested by Montesquieu stems from an awareness of the above problem, but it is primarily a response to the paradoxes that are necessarily raised by the existence of a single, absolute sovereign power, which Kant develops as another part of his “critical” project. It is a question of determining and selecting the uses, possibilities and limits of reason itself in all of the areas subject to its judgement. As we know, these areas are the great concerns of humanity, which Kant succinctly combines in the question, “What is man?”
, and in others that have become so widely recognised: What can I know? What ought I to do? What may I hope for?
 
To establish reason as a supreme and universal tribunal, but one that retains the capacity to judge itself and maintain the terms of the very legal order created, it is also necessary to distinguish, separate and maintain a balance between these three areas, most importantly between the different powers of reason in each one. The evidence of different legitimate uses of reason led Kant to extend the Critique of Pure Reason with the later works, Critique of Practical Reason and Critique of the Faculty of Judgement; a development that should be considered in light of the metaphorical division of powers proposed by Montesquieu and – particularly – the effort to avoid the paradoxes of an absolute and unconditional sovereignty. 

To avoid absolute rational idealism
Kant certainly relied on reason’s presupposed absolute and autonomous capacity for self-legislation for his ethic (even if only for practical purposes – as he always repeated). As a result, there was an enormous concentration of sovereign power in practical reason, since judicial power (the model on which Kant bases the philosophy and the task of reason) is also joined by legislative power (to automatically and freely grant oneself the maxim that must represent a universal imperative) and executive power (to impose this on the will, beyond considerations of instincts, feelings, passions... or the effect of different circumstances). Fichte was correct when he stated that in terms of practical considerations (although only in this area, as we should be careful to note) Kant already freely presupposed an idealism that was radical and not merely transcendental, as a number of thinkers were beginning to see it: Fichte, in the drafts of his Doctrine of Science, and other “hypercritical disciples” (as Kant would come to refer to them in his last writings).

However, Kant never extended this concrete concentration of power in a     quasi-absolute, sovereign reason to the other great areas or interests of humanity (in particular scientific and cognitive areas). There is no doubt that he was at pains to raise the possibility of an absolute idealism
 or even the derivation of various faculties and uses of pure reason from a single “root”
. However, he always argues in favour of a simple “transcendental” or “formal idealism”, maintaining that he has not found a way of reducing all the potentialities of pure reason to a common, ultimate and – dangerously – absolute origin. It is therefore clear that the Kantian transcendental method does not lead to a single “original action” (like the Tathandlung that underpins Fichte’s Doctrine of Science). Kant was well aware that the dogmatism to which he had subscribed prior to his critical period, as well as ethical or absolute idealism, called into question the possibility of considering philosophy to be a rational judgement; a judgement in, by and through reason, but that was at the same time a rationally founded judgement (with the necessary deliberation for determining responsibilities etc) and not simply an unfounded decision, not fully reasoned or reasonable. In other words, a verdict that effectively establishes the “truth” of anything previous
 on which the judgement will be produced, and not a simple omnipotent and unavoidably despotic pronouncement (since there is no power to limit it). This unavoidably (and regrettably) converts its power to pronounce into a “truth” that is simply imposed as law; into a “performative decision”
 that at any moment could change without restriction (and, in some ways, without foundation)
, to ultimately decide precisely the opposite. 

As we have seen, and consistent with our metaphor, for his “judicial” conception of philosophy and reason, the overtly rationalist Kant rejects any leap towards rationality and philosophy situated beyond the need to give explanations and look for foundations for their judgements (in plural, not just the singular “The Foundation”). Kant therefore flatly refuses to apply – to the fields of the theory of knowledge, metaphysics or, more generally, philosophy – the derivations from Hobbes, Rousseau or from “theology founded on speculative principles of reason”
 that have often been detected behind the more radical idealist positions of Fichte, Schelling or even Hegel. On the other hand, and without wishing to exaggerate our metaphor (which is also consistent with his moderate liberalism),
 Kant “constitutes” reason as a tribunal that is supreme, but not transcendent, through a carefully elaborated and balanced “division of powers” along the same lines as Montesquieu. 
Division of powers? Balance of powers?
Finally, through the critical tribunal of reason that establishes the areas concerned, Kant differentiates, divides and establishes a certain equilibrium between the powers of the various uses of reason. His aim is to avoid dogmatism, absolute idealism and – definitively – the transcendence of reason with respect to the tribunal itself. In this last case, he identifies the threat of a new form of “spiritual despotism” and of humanity’s “guilty” “age of minority”: reason ultimately subject to non-reason. Let us remember that Kant confessed to having conceived and written the Critique of Pure Reason starting with the Dialectic; in other words, with a presentation of the problems logically inherent to the dogmatic rationalism that – in theory – he subscribed to. Kant echoed the paradoxes outlined above whose application extends to all rationalism that is not subject to criticism, and which has dared neither prudentially nor propaedeutically to judge and evaluate itself on the basis of reason. A provocative way to put this might be: an irrationally founded rationalism. 

Without doubt, and certainly for Kant, it is the Transcendental Dialectic (also in the Doctrine of Method) that most clearly determines what can be considered the most decisive task that philosophy can perform for humanity as a whole: to make reason its own judge. From a negative point of view, this means realising its own limitations and consubstantial errors but this, more positively, also allows it to take steps to overcome them – something that can only be achieved if reason recognises these limits and errors the first place. In this way, reason subjects itself to the same law that derives from its “constitution”
 as the supreme tribunal. Only thus, believes Kant,
 can one resolve the state of nature and the war of dogmatic rationalisms or speculative idealisms. Only thus can reason calm its inherent conflicts (that would otherwise become interminable) and, as the supreme tribunal, be totally bound by the legal order it created. 

Even if Kant is not so optimistic, we can certainly consider his critical project of the supreme tribunal of reason within the Leibnizian dream (of Llullian origin) of a form of reason capable of ending all conflicts – including those that arise in relation to the rest of the faculties – coherently (although not so mechanically, as Llull and Leibniz hoped). Indeed, it is not even possible to foresee all of the conflicts that reason will have to confront. When necessary, humanity will have to face them with courageous and rational “age of majority” because – as Kant warns – the conflicts will not simply fall away with the mere “victory” of one of the affected parties. As with the rational judgement that he believes constitutes philosophy, these conflicts are only truly resolved before the “verdict” of a just tribunal, critically self-judged within the legitimacy and limits of its “constitution”, and which cannot be rejected by any party since it is based on the very reason that one is compelled to demand.
 To continue the metaphor, conflicts find their solution not in a “war”, but in a legal “process”; in a “judgement” providing all the procedural guarantees and carried out according to the constitutional law of reason itself. In short, through philosophy.
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� Our translation.





� This is our interpretation of the rich tradition of rational criticism (and why not also apply it to critical rationalism?) that, aside from the long and illustrious series of thinkers linked to the so-called Frankfurt School (today represented by Habermas, Apel, Hönneth…), stretches from the “philosophers of suspicion” to Foucault, Derrida or even Sloterdijk.


� Kant makes this statement for any being that can be qualified as "rational", but at this point we would not be averse to simply applying it to humanity as a whole.


� This is a key aspect that can be followed in the powerful debate running from Isaiah BERLIN to current “Aristotlists” such as MacINTYRE of Tras la virtud, Barcelona: Ed. Crítica, 1987. We believe that Ramon ALCOBERRO makes a valuable attempt to understand the problem of applied ethics in Ètiques per a un món complex. Un mapa de les tendències morals contemporànies, Lleida: Ed. Pagès, 2004.


� On this point, it is certain that various commentators have not paid sufficient heed to or impartially researched the insistent claims of SCHOPENHAUER to be a follower of Kant, even in his classic work, The World as Will and Representation.


� We have considered the role played by Kant in the growing subjectivisation of the modern era, in search of equilibrium with a universalist rationality, opposing it to Romanticism, particularly in the 4th part of Gonçal MAYOS: Ilustración y Romanticismo. Introducción a la polémica entre Kant y Herder, Barcelona: Ed. Herder, 2004.


� Since Kant clearly understands that the concrete determination of morality must be left to the rational autonomy of each of the subjects that legislate themselves as ethics. This brave and no doubt difficult decision must not be confused – as is sometimes commonplace – with the fact that Kant renounced further thematising and making extremely valuable contributions to ethics. This is the humanist principle par excellence – as defended by Kant – by which a human is never considered to be a means, but as a purpose in its own right.


� We agree with David HELD: La democracia y el orden global. Del Estado moderno al gobierno cosmopolita, Barcelona: Ed. Paidos, 2002, p. 60 and ss., that the notion of sovereignty was constructed by Bodin and Hobbes “at least initially, with the clear intention of denying the people the right to determine their own political identity independently of their sovereign (whether their motives were secular or religious)”. However, we harbour some doubts as to whether they were equally concerned with – as Held continued to stress – “at the same time, denying the sovereign the right to act with impunity against the population”. It seems to us that Bodin and Hobbes went no further than Machiavelli, who essentially only counterbalances the will of the Prince with his defending his interests against possible external and internal threats (in other words, his desire to maintain his hold on power).


� Later attempted by Hegel and others.


� For all that it may have been created by the “general will” this is not the decisive element here, since it will always depend on whether or not it is restrained by this general will.


� So in a certain sense there was some doubt over the Leibnizian distinction between “truths of reason” and “truths of fact”, not – as Leibniz said – because before God they are all really “truths of reason”, but in fact the because for divine omnipotence, they are all equally “truths of fact”, since they are totally dependent on divine “action” and divine creation.


� Being the supreme degree of the macrophysics of power that was criticised by Foucault, who suggested it be replaced by a microphysical analysis that he considered both more complex and more real.


� It is worth recalling at this point the quotation with which we began this article.


� We have dealt with this issue in Gonçal MAYOS: "Teoría política de Kant y Herder: despotismo ilustrado y legitimidad de la revolución” as part of Eduardo BELLO (ed.): Filosofía y Revolución, Murcia: Universidad de Murcia, 1991, pp. 137-156 and in the previously mentioned work, Ilustración y Romanticismo.


� In accordance with Kant’s detailed but striking variations to his work “Sobre el tòpic: això pot ser just en teoria, però no val per a la pràctica” (parts 2 and 3 have been translated by S. TURRÓ in I. KANT: Història i política, Barcelona: Ed. 62, 2002), which – regarding the issue we are discussing here – reiterate the ambivalence we have mentioned. Unmistakably, since this is a theoretical demand that must also be carried out in practice, the laws must represent the popular will, but even if this is not the case, neither does it give the populace the right to violently bring down the judicial system.


� This concept and distinction are surely necessary in order to tackle the issue in question.


� J. Habermas (El Occidente escindido, Madrid, Editorial Trotta, 2006) has recently been obliged to vindicate Kant and the liberal tradition as the inescapable starting point, given the growing unilateralism of the United States that now poses a threat to the current foundations of a just international law.


� A 751 – B 779. Italics are ours. 


� Kant realised that philosophy – as he understood it – is limited to reflection within mere reason. This is made clear even in the famous title of his book on religion (which is obviously the work that most explicitly threatened to transcend the field of human reason). Fully aware of this, and in order to avoid it, Kant was at pains to clarify the religious question reaching as far as the limits within which it is a question that can be analysed by mere reason; in other words, without depending on revelation and without turning to the erroneous "rationalist theodicy" of Leibniz, or exploring fideist theodicies, with the exception of those justified in his interpretation of the Book of Job. See the translation and study of Kants writings of 1791 by G. Mayos: «Sobre el fracàs de tots els intents filosòfics en la teodicea», in G.W. LEIBNIZ / I. KANT: Escrits sobre teodicea, Barcelona: El Llamp, 1991.


� Faced with a dilemma as typical of the era as it is relevant and profoundly influential in any other, Kant asks himself: in the recently discovered “good savages”, what should be the priority? Their happiness – that the Europeans lost – or their rationalisation – that is surely the loss of happiness of the Europeans? Kant concludes that they must be rationalised (even at the cost of their naive happiness) because they would otherwise be denied humanity, and would be left in their state as "lambs in a meadow”.


� Further still, as is to be expected, he limits himself to reason as it is understood at the end of the 18th Century in enlightened Europe. Consequently, José María RIPALDA: Los límites de la dialéctica, Madrid: Ed. Trotta, 2005, p.146; states that “Kantian cosmopolitanism is an ethnocentric and, more precisely, Eurocentric reality, since it imposes its abstract reasoning and the legal rigour of its form on a world and on cultures with which it is incompatible”. Lluís ALEGRET in the essay «Manifestacions de la irracionalidad» included in the collective work Filosofia i política, ara, Barcelona: La Busca, 2004:201, generalises and radicalises this idea, saying: “European rationality is a self-construct and can only be considered within its own boundaries”.


� A 751 – B 779.


� Some of these questions were developed in “El abismo y el círculo hermenéutico” by Gonçal MAYOS and others: Los sentidos de la hermenéutica, Barcelona: PPU/Los trabajos de Sísifo, 1991, pp.13-54.


� A 751 – B 779. Italics are ours. In other words, reason does not intervene in the decisive judgement that is – for Kant – philosophy as a factor involved in empirical aspects, but only as a judge and guarantee of its own constitution (with limits, etc.). The conditions of possibility of a universal and final tribunal of reason that goes beyond questions merely related “to objects” in order to apply itself to the determination of the “constitutional” laws of reason, is surely the underlying theme of all Kant’s work, as indeed of that produced by his critics. This issue is excellently dealt with in the more specific work of N. J. GOLDBERG: «Do Principles of Reason Have “Objective but Indeterminate Validity?”» a Kant-Studien, Heft 4, 2004, pp. 405-25.


� “Criticise” comes from the verb krinein, which meant to distinguish one element from another, to choose between a number of things or separate the elements from the whole. In the same etimological family is krités, meaning judge or arbitrator.


� A 751 – B 779.


� This refers to “the usual type of idealism which doubts or denies the existence of outer things themselves” (A 491 note). Kant places this in opposition to “transcendental” or “formal idealism”.


� B XL nota.


� In a broad sense (albeit distinguishing between the various conflicts and sophisms: paralogisms, antinomies or the ideal of reason), the limits of the legitimate use of reason are the subject of the entire “Transcendental Dialectic” of the Critique of Pure Reason. We should bear in mind that this first dialectic is modified by “the extension of pure reason, in a practical sense" of the Critique of Practical Reason and, far more ambivalently, the “dialectic of the aesthetic faculty of judgement” and the “dialectic of the teleological faculty of judgement” of the third Kantian critique.


� KANT: Lessons in Logic, AK IX, 24. Olivier DEKENS offers a highly innovative discussion of this crucial and much-debated issue in «L’homme kantien et le désir des idées. La culture et l’unité des questions de la philosophie», Kant-Studien, Heft 2, 2002, pp. 158-176.


� In the formulation of the K.r.V.


� See supra and notes 26 and 27.


� Together they define the problem that has always been considered crucial in Kant’s work. In accordance with our conception of Kantian rationalism, and accepting that for others it may contain a certain risk of reduction, we believe that they lead us to the key question that lies behind the ultimate unity of reason. We are therefore strongly drawn to ambitious, global interpretations that take a similar view, such as that of Susan NEIMAN: The Unity of Reason. Rereading Kant, Oxford. U.P., New York, 1994.


� Concretely, “the verdict” of facts. In a broader, Kantian sense, of a factum. Further still, “the verdict” of the various factums (in plural) corresponding to the various and immeasurable essential interests of humanity.


� It would certainly be the highest degree (as we have said: absolutely sovereign and divine) of what is known as a “performative linguistic act”, for example the referee’s whistle to that both signals and effectively is the beginning of a match.


� Although we have seen that this issue was thoroughly examined in late-medieval teology and – secularised – in the debate on political sovereignty of the 17th and 18th Centuries, it will become one of the key debates (even more imperative and radical) in all post-Kantian philosophy. The threat of a foundation – although rationally unfounded – will feature in the majority of subsequent philosophical thought.


� In 631ss.


� In our article «Revoluciones filosóficas en años críticos», Revista de Occidente, Madrid, nº 282, Novembre 2004, pp.36-57, we have highlighted the well-documented link between Kant and the French revolutionary Sieyès. This is based on (from their position as moderate and, essentially, liberal revolutionaries) their shared conviction of the necessity of revolution, its benefit for the French people and wider humanity, but also of the dangers that accompany radicalisms (which – as they thought – ultimately endanger revolution and the interests of humanity) such as Jacobinism and the "Terror" led by the hand of Robespierre.


� Which should on no account be confused with any “enthronisation”.


�  We refer again to our initial quotation, A 751s – B 779s.


� At least if the concrete conditions in which everyone will one day require such a judgement, or even the terms of the “irreducibility” of the minimum conditions of probability that are assumed when demanding the right to speech or reason (according to Apel and Habermas, also of the Kantian school) are “blurred” (as claimed by the Kantian philosopher Rawls).
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